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COMMENTS ON THE MERCHANT MARINE 
ACT OF 1920 

FREDERIC R. COUDERT 
of the New York Bar 

IT was rather a condition than a theory which confronted the 
United States at the termination of the world war. With 
4 billions of dollars spent in the creation of millions 
of tonnage, and vast shipbuilding plants created upon a scale 
and with a rapidity hitherto unprecedented, the government 
was forced to seek a solution which would conserve for national 
interests as much as possible of this shipping with a minimum 
of loss. 

No American, it seems to me, could object to the legislation 
contained in the Merchant Marine Act, which popularly bears 
the name of Senator Jones, merely as an attempt to meet this 
most difficult problem. We should all be happy and proud to 
find the United States in possession of a merchant marine 
compatible with our commercial powers and political impor- 
tance. The differences of opinion which may arise can scarce 
concern the objects for which Senator Jones has so earnestly 
striven, but must confine themselves to a discussion of the ex- 
pediency of the means adopted to afford American enterprise 
an opportunity to enter upon competition with foreign nations 
upon some basis of approximate equality. Elaborate pro- 
visions of this most important enactment can scarce be discus- 
sed here in detail. The powers given to the Shipping Board, 
the regulations as to coasting vessels, as to classification, in- 
surances and mortgages, are highly technical matters which 
must be left to the mercy of experts, many of whom, I presume, 
were consulted by the framers of the bill before it was em- 
bodied in final form. 

There appears to be no legitimate criticism of the prohibi- 
tions against unfair competitive practice, whether engaged in 
by American or foreign companies, and the law seems to be in 
conformity with settled industrial policy for the prevention of 
unfair, disloyal, or fraudulent competition. 
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That the mails should be carried on American ships wher- 
ever practical, surely seems a sound provision, and the attempt 
to encourage an American bureau of shipping, as a necessary- 
adjunct to a powerful merchant marine, would surely seem the 
part of wisdom. 

There are, however, two and but two features of this most 
important legislative act that I shall briefly comment upon 
now. They are the features stressed by Senator Jones in his 
very able report to the Senate of May 4, 1920. They are im- 
portant as enunciating new national policy, designed so to 
favor American shipping interests as to give them sufficient 
advantages to neutralize the advantages now possessed by cer- 
tain foreign nations. They indicate a departure from settled 
policy and usage, and are believed by many, " for weal or for 
woe ", to inaugurate an era of trade competition of an ever- 
growing intensity. 

The two provisions referred to are, first, section 28, providing 
as follows : 

That no common carrier shall charge, collect, or receive, for transporta- 
tion subject to the Interstate Commerce Act of persons or property, under 
ajiy joint rate, fare, or charge, or under any export, import, or other pro- 
portional rate, fare, or charge, which is based in whole or in part on the 
fact that the persons or property affected thereby is to be transported to, 
or have been transported from, any port in a possession or dependency of 
the United States, or in a foreign country, by a carrier by water in foreign 
commerce, any lower rate, fare or charge than that charged, collected, or 
received by it for the transportation of persons, or of a like kind of property, 
for the same distance, in the same direction, and over the same route, in con- 
nection with commerce wholly within the United States, unless the vessel 
so transporting such persons or property is, or unless it was at the time of 
such transportation by water, documented under the laws of the United 
States. Whenever the board is of the opinion, however, that adequate ship- 
ping facilities to or from any port in a possession or dependency of the 
United States or a foreign country are not afforded by vessels so documented,, 
it shall certify this fact to the Interstate Commerce Commission, and the 
commission may, by order, suspend the operation of the provisions of this 
section with respect to the rates, fares, and charges for the transportation by 
rail of persons and property transported from, or to be transported to, 
such ports, for such length of time and under such terms and conditions 
as it may prescribe in snch order, or in any order supplemental thereto. 
Such suspension of operation of the provisions of this section may be 
terminated by order of the commission whenever the board is of the 
opinion that adequate shipping facilities by such vessel to such ports are 
afforded and shall so certify to the commission. 
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This section prevents a continuance of the practise now en- 
gaged in by common carriers favoring, through preferential 
rates, foreign commerce — whether carried in American or 
foreign ships. In the language of Senator Jones this section 
provides that " This preference or lower rate can be given on 
railroads only, except under certain conditions, when the goods 
are exported or imported in American ships. This is a practise 
followed by other countries and it can be and should be followed 
most effectively by us." 

The Shipping Board reported that by such measures Ger- 
many before the war, " guaranteed 60 per cent of its ex- 
ports and 50 per cent of its imports in German vessels ", and 
in similar fashion " Japan prevented even American transcon- 
tinental railroads owning ships from successfully operating 
them across the Pacific in competition with vessels of Japan, 
making it necessary for such transcontinental roads to enter into 
contracts with Japanese carriers and give to vessels of such 
carriers freight, which, if carried by their own American ves- 
sels, would have insured their success." 

It will be observed that this limitation upon the railroads 
involves no question of international law, and is a matter 
wholly within the competency of our domestic legislation, 
unaffected by existing treaties, or international arrangements. 
As far as it may operate against nations which have already 
adopted a similar policy, it may well be defended as a mere 
reciprocal or retaliatory action falling within the domain of 
self-defense rather than aggressive commercial war. As 
against nations already having discriminatory railroad rates, 
this rule would not be violative of the settled American policy 
against discriminative commercial legislation, to which I shall 
hereafter refer. 

As applied generally, however, to all nations without dis- 
crimination between those who give American shippers equal 
facilities, and those who prefer their own nationals, this 
section may be criticized as legislation of a commercial char- 
acter tending to discriminations and leading, naturally, to re- 
prisals. 

Leaving for the moment the discussion of the wisdom of 
such a policy, I turn to a more important section of the act 
which has already given rise to acrimonious political discus- 
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sion, and which involves matters, not only of national policy, 
but also important questions of constitutional law. Some of 
the latter apparently have been injected into pre-election con- 
troversies at a time when heat and partisan rancor usually 
supplant the calm consideration which questions of this intri- 
cate and difficult nature fundamentally require. 

In speaking of the policy involved in the abrogation of the 
existing commercial policy, I speak as a citizen interested in the 
upbuilding of a powerful prosperous merchant marine designed 
to further American commercial development on all the oceans, 
and to insure the subsidiary but necesary means of defense in 
the event of war. The sole light in which this most import- 
ant feature of the Jones Act is to be considered is as to whether, 
first, it will in reality tend to this desirable end, and, second, 
whether even if for the moment it should result in added 
advantage to the American Merchant Marine such advantage 
may not be purchased at too great a cost to the national in- 
terest. As to the constitutional questions involved, which are 
of a subsidiary nature, I must speak merely as a student of 
constitutional law, and without concern regarding the policy 
which the act indicates. 

The act contains the following very far-reaching clause : 

That in the judgment of Congress, articles or provisions in treaties or 
conventions to which the United States is a party, which restrict the right 
of the United States to impose discriminating customs duties on imports 
entering the United States in foreign vessels and in vessels of the United 
States, and which also restrict the right of the United States to impose 
discriminatory tonnage dues on foreign vessels and on vessels of the United 
States entering the United States should be terminated, and the President is 
hereby authorized and directed within ninety days after this Act becomes 
law to give notice to the several Governments, respectively, parties to such 
treaties or conventions, that so much thereof as imposes any such restriction 
on the United States will terminate on the expiration of such periods as 
may be required for the giving of such notice by the provisions of such 
treaties or conventions. 

The abrogation of the treaties referred to would have the 
effect of putting into operation the Customs Law of 191 3 ( § 4 
par. J. subsec. 7. Vol. 38 p. 196) : 

That a discount of 5 per centum on all duties imposed by this act shall 
be allowed on such goods, wares, and merchandise as shall be imported 
in vessels admitted to registration under the laws of the United States: 
Provided, That nothing in this subsection shall be so construed as to 
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abrogate or in any manner impair or affect the provisions of any treaty 
concluded between the United States and any foreign nation. 

This clause was considered by the Supreme Court of the 
United States in the so-called " Five Per cent Discount Cases ", 
reported in Vol. 243, U. S. Rep., p. 97 (Oct. Term, 1916). In 
this case the government contended (p. 106) — 

That while the subsection may indicate a reversal of the policy of 
reciprocity that has prevailed more or less for the better part of a 
century, Eev. Stats., S4228, it relies upon future negotiations to make the 
change effective and suspends action while the present treaties remain in 
force, since it could not give the discount to merchandise in American bot- 
toms alone without breaking the numerous treaties to which we have re- 
ferred. 

This argument of the government thus summarized by the 
court, was adopted, and made the basis of the decision of the 
court. 

The object, therefore, of the clause in question is, by for- 
cing a prompt termination of these treaties, to make ef- 
fective the 5 per cent discriminatory duty in favor of goods 
carried in American bottoms, and thus inaugurate a new policy 
of commercal discrimination against foreign vessels regardless 
of the doctrine of reciprocity heretofore pursued by the Amer- 
ican government. 

During the early part of the eighteenth century the United 
States was the champion of commercial freedom, and the 
enemy of discriminatory privilege and taxation. The Govern- 
ment of the United States early adopted, as a fundamental 
policy, the doctrines of reciprocity, and first set them forth in 
the preamble to the Treaty of Commerce with France of 1778 
(Moore's Principles of American Diplomacy, p. 107), in which 
it was declared : 

that the contracting parties wishing to fix in an equitable and permanent 
manner the rules that should govern their commerce, had judged that this 
end could not be better obtained than by taking for the basis of their agree- 
ment the most perfect equality and reciprocity, and by carefully avoiding 
all those burthensome preferences which are usually sources of debate, em- 
barrassment and discontent; by leaving also each party at liberty to make, 
respecting commerce and navigation, those interior regulations which it 
shall find most convenient to itself; and by founding the advantage of com- 
merce solely upon reciprocal utility and. the just rules of free intercourse; 
reserving withal to each party the liberty of admitting, at its pleasure, 
other nations to a participation of the same advantages. 
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John Quincy Adams declared that this policy " was to the 
foundation of our commercial intercourse with the rest of man- 
kind, what the Declaration of Independence was to that of our 
internal Government ", and, " that the preamble to the treaty 
with France laid the cornerstone to our subsequent transaction 
of intercourse with foreign nations." (Moore's Principles of 
American Diplomacy, p. 108.) 

After years of controversy, the same doctrine was embodied 
in Article 2 of the Convention of Commerce and Navigation of 
1 81 5 with Great Britain, providing for reciprocal equality of 
duties : 

The same duties shall be paid on the importation into the United States 
of any articles the growth, produce or manufacture of His Britannick 
Majesty 's territories in Europe, whether such importation shall be in vessels 
of the United States or in British vessels, and the same duties shall be paid 
on the importation into the ports of any of His Britannick Majesty 's terri- 
tories in Europe, of any article the growth, produce or manufacture of the 
United States, whether such importation shall be in British vessels or in 
vessels of the United States. (Malloy's Treaties Ck)nventions, Interna- 
tional Acts, etc., Vol. 1, p. 625.) 

The final resultant of the long struggle for the establishment 
of this principle resulted in the Act of May 24, 1 828, which is 
still in force and which constitutes " a standing offer for the 
reciprocal abolition of all discriminating duties without regard 
to the origin of the cargo, or the port from which the vessel 
came." By numerous proclamations and treaties, this doc- 
trine has been extended to cover practically the whole field of 
American commerce. The law is set forth as follows in Sec. 
4228, Fed. State. Ann., Vol. 3, p. 76) : 

SUSPENSION BY THE PRESIDENT. 

Upon satisfactory proof being given to the President, by the government 
of any foreign nation, that no discriminating duties of tonnage or imposts 
are imposed or levied in the porta of such nations upon vessels wholly 
belonging to citizens of the United States, or upon the produce, manufactures, 
or merchandise imported in the same from the United States or from any 
foreign country, the President may issue his proclamation, declaring that 
the foreign discriminating duties of tonnage and impost within the United 
States are suspended and discontinued, so far as respects the vessels of such 
foreign nation, and the produce, manufactures, or merchandise imported 
into the United States from such foreign nation, or from any other foreign 
country; the suspension to take effect from the time of such notification 
being given to the President, and to continue so long as the reciprocal eiemp- 

(265) 



122 AMERICAN FOREIGN TRADE RELATIONS [Vol. IX 

tion of vessels, belonging to citizens of the United States, and their cargoes, 
shall be continued, and no longer. Provided, That the President is author- 
ized to suspend in part the operation of sections forty-two hundred and 
nineteen and twenty-five hundred and two so that foreign vessels from a 
country imposing partial discriminating tonnage duties upon American 
vessels, or partial discriminating import duties upon American merchandise, 
may enjoy in our ports the identical privileges which the same class of 
American vessels and merchandise may enjoy in said foreign country. 

This policy so set forth expresses the settled conviction of the 
then leaders of American opinion that no profit was to be 
gained, or prosperity obtained, by a continued pursuit of the 
eighteenth century policy of commercial monopoly and trade- 
war. It was a reaction against that selfish, excessive, pro- 
tective policy, based upon the false belief that the prosperity 
of one nation detracted from the wealth of the other. Ex- 
perience had shown that such policy was too apt to lead to com- 
mercial disaster and to continued warfare. It Wcis definitely 
and finally abandoned by Great Britain in the middle of the 
century. If it was revived at alater time by German imperial- 
ism, with apparent success, as pointed out by Senator Jones, 
I cannot feel that its wisdom or expediency was thereby de- 
monstrated, or that the German people are now convinced that 
such a policy led to fruitful result. 

It may be too early to pronounce thereon the verdict of his- 
tory, but I hesitate to believe that the inauguration of a policy 
of commercial restriction can be successfully defended by in- 
troducing German pre-war prosperity as a precedent. It may 
not be inappropriate to say " adspice finem ", and to query 
whether, among the essential causes of Germany's downfall, 
may not have been included a governmental policy of com- 
mercial favoritism and artificial stimulus, which ended in 
isolating Germany so completely from the intercourse of more 
civilized mankind. 

It is also perhaps too early to speculate upon the benefits 
which Japan will derive from the policy of exclusive com- 
mercialism, but that such a policy will naturally excite suspicion, 
antagonism and commercial retaliation would seem clearly in- 
dicated. 

I am fully sensible of the fact that changed conditions may 
well dictate a changed policy, and that what was wisdom for 
the fathers, might be folly for their descendants. The map of 
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the United States of 181 5 would not serve as a guide today, 
and national policy may well, within certain limitations of 
primary justice, vary from generation to generation. 

Like causes would, however, logically and inevitably appear 
to entail like results, and if America is to abandon the policy of 
reciprocity, now more than a century old, it must sternly face 
the fact that it is embarking upon a commercial war, and setting 
free those economic factors, which, with fatalistic precision, 
have so often led to ruinous governmental competiton followed 
by actual warfare. 

Whether in the future a policy of this kind could be so 
adopted as to avoid these consequences, it is impossible to say, 
but that discriminatory duties will be met by retaliatory action 
is a human certainty, and that such retaliation must provoke 
future discrimination until ruinous intergovernmental com- 
petitive commercialism has brought forth its full fruits, does 
not seem unlikely. 

Are the proponents of this bill satisfied that the two dis- 
criminative features referred to will sufficiently equalize com- 
petitive conditions to enable the American Merchant Marine 
successfully to compete with the foreigner? If not, surely 
these clauses are hazardous departures from reasoned policy. 

I make no pretense to expertness in economic history, but I 
seriously question Senator Jones's inference, " that a discrimina- 
tory policy was largely causative in the creation and mainten- 
ance of the American Merchant Marine during the first half 
of the eighteenth century ". The differences in conditions of 
labor, in the transition from wood to steel, and in the policy 
of protective tariffs would seem, perhaps, to account more 
adequately for the downfall of that merchant marine than the 
adoption, in the early part of the century, of a policy of recipro- 
city based upon justice, expediency, and the teachings of his- 
tory. Growing attention to developing domestic resources and 
commerce were surely the main reasons for the decline of 
merchant shipping. 

Is there not then some effective and practicable method 
which might be inaugurated to maintain, in private hands, 
the great American Merchant Marine now existing as a re- 
sultant of war activities? 

Senator Jones, with wisdom and prudence, as I believe, con- 
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demns direct government ownership, or the giving of subsidies. 
The latter method, save in exceptional situations, seems to be 
discredited by experience, and I understand is now condemned 
by the best opinion in France, where the system has had full 
trial. 

From the standpoint of practical politics, it is more than 
doubtful whether the American public would burden itself 
by direct taxation for the maintenance of this merchant marine 
as a heavily losing investment. " Government ownership ", as 
Senator Jones well says, " is even less to be thought of than 
government ownership and operation of railroads." In ad- 
dition to the other sufficient objections, that may be urged 
against it, the chance of conflict with foreign nations is im- 
measurably increased where the vessel is directly owned by the 
nation, and any actual, or supposed, injury or discrimination 
is thereby immediately resented as one against the American 
people rather than against the individual owner, the justice of 
whose complaint may be calmly considered by the American 
government upon its intrinsic merits. 

There is, however, I believe, a very practical plan that might 
be pursued by a sacrifice on the part of the government, which 
would place Shipping Board vessels in a position where com- 
petition would become possible. 

At the present time a Shipping Board vessel must earn $13.50 
a ton in order to pay a reasonable return upon the investment. 
British vessels quote tonnage rates at $7.25 to $8.00 a ton, and 
Swedish vessels quote tonnage rates at $2.75 to $3.00. It is ap- 
parent that competition is thus impossible, and that even a 5 
per cent discriminatory duty on railroad preferential rates to 
American bottoms would not create equality of conditions, even 
in the absence of inevitable retaliation. 

This sum of $13.50 a ton is made up as follows : 

( 1 ) Cost of tonnage ( 165-200 per d. w. ton) . 

(2) Interest on cost. 

(3) High premium interest based on high cost-value. 

(4) Annual depreciation of 7 per cent. 

( 5 ) Sinking fund for repairs. 

(6) Operating costs. 

If the Board, squarely facing the situation, would recognize 
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the enormous shrinkage in tonnage values, and write off from 
the 4 billion dollars, cost of the American Merchant Marine, 
2 billion dollars of actual loss, it would then be possible to make 
a tonnage price which, I am informed by experts, would allow 
the making of American rates very much more nearly approxi- 
mating the foreign rates. 

This result reached, the Shipping Board, in pursuance of a 
policy of reciprocity, should endeavor to encourage the making 
of rate agreements among the leading maritime nations, which, 
while enabling America to obtain a due proportion of trade, 
would reach this result without forcing a rate- war, ruinous com- 
petition, the reversal of a century of settled policy, and the crea- 
tion of world-wide antagonism. 

Facts should be substituted for fiction ; courage, for political 
expediency; business, for politics, and the Shipping Board, 
dealing with actualities and abandoning pretense, should write 
off 2 billion of dollars of book value, and thus base its policy 
upon fact, truth, and expediency. 

Regarding the constitutional question involved in Section 27, 
the legal situation, when denuded of all extraneous considera- 
tions, becomes a question of the exercise of power between the 
executive and the legislative branches of the government, and 
seems to me to involve the following situation : 

The Chief Executive has refused to follow the directions of 
Congress directing him to terminate so much of such treaties — 

* * * as imposes any restriction upon the right of the United States 
to impose discriminating customs duties on imports entering the United 
states in foreign vessels and in vessels of the United States, and which also 
restrict the right of the United States to impose discriminatory tonnage dues 
on foreign vessels and on vessels of the United States entering the United 
States • • • 

It seems to me that the criticism aroused by this action so 
widely denounced in the public press, is based upon misappre- 
hension in regard to the respective functions of the President 
and Congress in the making, terminating, and general proce- 
dure regarding treaties. 

The President has full power to negotiate treaties, but in 
order that such negotiated treaties may become effective, the 
advice and consent of the Senate expressed in a two-third 
majority is made necessary by the constitution. Congress may 
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make such recommendations on the subject as it chooses, but 
the constitution gives it no legal power whatever in regard to 
compelling the Executive to enter upon negotiations for such 
treaties. On the other hand, as frequently happens, legisla- 
tion is necessary to carry out the provisions of a treaty, and in 
that event Congress alone must judge as to such legislation, and 
may refuse to make such treaties effective by so legislating. 
Thus the actual power of refusing to abide by a treaty is fre- 
quently in the hands of Congress. Congress may also enact 
legislation inconsistent with and practically nullifying an exist- 
ing treaty, and such legislation is controlling upon all courts 
and officers of the United States without regard to its effect 
upon American international relations, which are not a subject 
of municipal law. 

Precedent also exists for the termination by Act of Congress 
of a treaty as a whole. Such action simply constitutes notice to 
the other party that the United States refuses longer to rec- 
ognize any obligations flowing from the treaty and considers it 
terminated. 

The termination of certain particular provisions of a treaty, 
however, rests upon a wholly different basis. The termination 
of a treaty as a whole is analogous to the cancellation of a con- 
tract; but the elimination of specific provisions cannot take 
place without the consent of the other party to the treaty. The 
treaty can only stand shorn of the eliminated provisions pro- 
vided the other party is willing that the treaty be so mutilated. 
If not, such other party can elect either to consider such notice 
of elimination as a cancellation of the whole treaty, in which 
event, the object of the statute referred to would not have been 
effected, or may hold the United States obligated under all the 
clauses of the treaty as a matter of international law. Con- 
gress, therefore, in enacting section 34 of the Merchant Marine 
Act was, in fact, directing the President to negotiate certain 
treaty modifications, or, in other words, to make different or new 
treaties. This nowhere appears in the constitution as within 
the power of Congress and would, therefore, constitute an en- 
croachment upon the functions of the Executive as defined by 
that instrument. 

Congress could, indeed, have imposed discriminatory duties 
arid tonnage dues in the act, regardless of existing treaty pro- 
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visions, and, while such action would have been a breach of the 
treaty, redress could only have been sought by arbitration or 
diplomacy, and the action of Congress would have stood as law 
within the territorial limits of the United States. Congress 
might have adopted the method followed by the Seamen's Act 
of March 4th, 191 5, in directing that notice of the passage of 
such act be given to all foreign governments affected, and that 
the provisions thereof should become effective at the end of a 
certain definite period of time thereafter. 

In this case Congress chose neither alternative, but merely 
sought to clear the field for future action by directing the 
President to procure the consent of the other parties to the 
elimination of certain provisions inconsistent with such freedom 
of future action, while maintaining in force all the other treaty 
obligations contained in such treates. The Executive has thus 
merely refused to attempt to negotiate the new treaty relations- 
proposed by Congress, and in so doing has, in my opinion, 
violated no precedent or constitutional provision. 

It has been suggested that as the President signed the bill, he 
was bound to carry out the directions of section 34. It will 
be noted, however, that section 36 expressly contemplated the 
possible partial unconstitutionality of the act, while section 34 
contains no affirmative legislation, but is merely a declaration 
by Congress concerning the expediency of complete freedom in 
regard to certain possible future legislation; and this pious 
aspiration of Congress is in no way necessary to the carrying 
out of the remainder of the complicated and detailed act, which 
establishes an elaborate system for the regulation of the 
American merchant marine. The Executive may well have 
deemed it best that this system be put into operation without 
delay, and that questions of discriminatory duties and dues 
be left in abeyance until Congress determine upon a definite 
policy in this regard. It is not unnatural that the possibilities 
of international friction, at a time of world-wide unsettlement, 
should have dictated the wisdom of such action. 

The basic question is not a new one. It was discussed at 

length by President Hayes in his message of March i, 1879, 

vetoing a bill directing the abrogation of Articles V. and VI. 

of the treaty with China of July 28, 1868, in which he said: 

The till before me does not enjoin upon the President the abrogation of 
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the entire Bvirlingame treaty, much less of the principal treaty of which it is 
made the supplement. As the power of modifying an existing treaty, 
whether by adding or striking out provisions, is a part of the treaty-making 
power under the Constitution, its exercise is not competent for Congress, nor 
would the assent of China to this partial abrogation of the treaty make the 
action of Congress in thus procuring an amendment of a treaty a competent 
exercise of authority under the Constitution. The importance, however, of 
this special consideration seems superseded by the principle that a denun- 
ciation of a part of a treaty not made by the terms of the treaty itself 
separable from the rest is a denunciation of the whole treaty. As the other 
high contracting party has entered into no treaty obligations except such 
as include the part denounced the denunciation by one party of the part 
necessarily liberates the other party from the whole treaty. (See Orandall, 
Treaties, Their Making, and Enforcement, p. 461, quoting Richardson, Mes- 
sages and Papers of the Presidents, VII, 518, 519). 

No particular articles or clauses of specified treaties were in- 
dicated in the Merchant Marine Act. The President was 
merely directed to ascertain what these clauses were, and either 
to negotiate modifications, which would be in effect the nego- 
tiation of new treaties, or to give notice of termination of the 
entire treaty, thus relieving the other nations of all obligations 
thereunder. This appears an awkward, ineffective, and incom- 
plete bit of legislation inconsistent with the dignity of a great 
nation desirous of expressing a policy. In any event, it seems 
to have been enacted without due consideration of the precise 
constitutional limitations placed upon Congress by the provi- 
sions of the constitution of the United States. 

It is to be hoped that the Merchant Marine Act will be widely 
studied and maturely debated. It is impossible that so radical a 
departure from settled national practise and policy, as well as 
from the recognized dictates of sound economics, be inau- 
gurated without fullest discussion, and otherwise than as a 
resultant of a settled, intelligent public opinion maturely 
reached after such discussion. 
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